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CRIMINAL INVESTIGATION BILL 2005 
Committee 

Resumed from an earlier stage of the sitting.  The Deputy Chairman of Committees (Hon Ray Halligan) in the 
chair; Hon Sue Ellery (Parliamentary Secretary) in charge of the bill.  

Debate was interrupted after clause 45, as amended, had been agreed to. 

Clauses 46 and 47 put and passed, 

Clause 48:  Protected forensic area, continuance of -  
Hon SUE ELLERY:  I move -  

Page 43, line 1 - To insert after “not” -  

give informed 
This amendment arises not as a consequence of matters considered by the committee, but as a result of the fact 
that officers reviewed the bill after it had passed through the Legislative Assembly and decided that they wanted 
to deal with this issue.  The amendment makes it clear that the consent obtained from an occupier to enter and 
search premises must be informed consent.  If the consent is not informed consent, then the establishment of a 
protected forensic area will not continue in the absence of an application for a search warrant.  The purpose of 
the amendment is to protect the rights of the occupiers. 

Hon GEORGE CASH:  The opposition agrees with this amendment.   

Hon GIZ WATSON:  The Greens also agree with this amendment.   
Amendment put and passed. 
Clause, as amended, put and passed.   
Clauses 49 to 51 put and passed.   
Clause 52:  Order to produce, application for -  
Hon GIZ WATSON:  I will not be moving the amendment in my name on the supplementary notice paper. 
Clause put and passed.   
Clause 53:  Order to produce, issue of -  
Hon GIZ WATSON:  On the supplementary notice paper there are three amendments to this clause in my name.  
These amendments relate to my attempt to ensure that the judicial officer is a magistrate rather than a justice of 
the peace.  We have had that debate and I will not move those three amendments. 

Clause put and passed.   

Clauses 54 to 58 put and passed.   

Clause 59:  Data access order, issue of -  
Hon GEORGE CASH:  Clause 59 is within part 7 of the bill, which deals with gaining access to data controlled 
by suspects.  The preliminary words to clause 59(1) state - 

On an application made under section 58, a magistrate may issue a data access order if satisfied - 

A number of paragraphs follow.  Will the parliamentary secretary explain why it is not appropriate for a justice 
of the peace to issue a data access order when Hon Giz Watson has been putting the argument that only 
magistrates should be able to issue certain other orders?   

Hon SUE ELLERY:  This provision requires a person to do something.  It requires the person subject to the 
order to provide information; for example, a password.  The honourable member will recall the provision that 
was inserted in the cyber predators legislation, which was recently debated in this chamber, to require a 
magistrate to issue the order.  This legislation reflects that provision, which is now in the Criminal Code.  The 
cyber predators bill dealt with the same issue; that is, people being required to enable access to the data. 

Clause put and passed.   

Clause 60 put and passed. 

Clause 61: Data access order, effect of - 
Hon GIZ WATSON:  I want to alert the chamber to the fact that this clause was subject to some investigation 
by the Standing Committee on Legislation.  We looked particularly at the fact that this provision was unusual in 
that it is quite a strong provision and it seeks to deal with a situation where a person has electronic information 
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that might be protected, as the parliamentary secretary has suggested, by a password or some sort of system.  If 
that information were held securely, the only way to access it would be to require that person to obey this 
direction.  The committee report says on page 29 - 

Clause 61(2) states: 

A person who is served with a data access order and who, without reasonable excuse (the onus 
of proving which is on the person), does not obey it commits a crime. 

Basically it is a reversal of the onus of proof.  It is a strong provision with a very significant penalty.  A person 
who does not obey this order commits a crime for which the penalty is imprisonment for five years.  The 
summary conviction penalty is a fine of $24 000 and imprisonment for two years.  We looked at this because we 
thought that was quite a heavy penalty and it warranted some investigation.  We listened to evidence from, for 
example, the Criminal Lawyers’ Association, who said in part - 

we are strongly of the view that a person should never be required to incriminate him or herself by 
providing hard or electronic copies of material to police. 

The committee report then went on to say - 

The privilege against self-incrimination is considered one of the fundamental common law principles 
safeguarding against the infringement of individual rights.  The privilege states that a natural person is 
not bound to answer any questions or produce any document if the answer or the document would have 
the tendency to expose that person to a conviction for a crime. 

Clearly this clause enters into that area of self-incrimination.  The report goes on to say - 

The privilege against self-incrimination reflects the principle that those who allege the commission of a 
crime or the incurring of a penalty, should prove it themselves and not compel a person to provide proof 
against him or herself.  This principle affords protection to the accused against the consequences of 
criminal charges.   

The former Standing Committee on Legislation considered the abrogation of the privilege in its report 
into the Criminal Investigations (Exceptional Powers) Fortification Removal Bill 2001.  In that report, 
the former Standing Committee on Legislation said: 

The common law privilege can be modified or excluded by legislation and this is often done to 
facilitate investigative activities.  The public benefit from a negation of the privilege should 
usually outweigh the resultant harm from its removal. 

The Committee sought justification for removing this privilege.  The SSO said that the clause does 
“partially erode the privilege against self incrimination in relation to electronic data”.  The SSO said:  

There has not been a need for such an erosion in relation to data on hard copies in the past 
because, under the authority of a search warrant, police could break into a safe . . . . in order 
to gain access to those copies in the absence of assistance from the accused.  Due to modern 
encryption methods, police may not be able to gain access to the data stored in computers 
without a decryption code known only to the suspect. 

We concluded that -  

The Committee considers that clauses 61(2) and (3) represent a justifiable compromise to reversing the 
onus of proof and abrogating the privilege against self incrimination. 

I did not dissent from those comments of the committee, and that is probably the case, because I could not think 
of any other way that the data could have been accessed.  However, I wanted to place on the record that we have 
some reservations, as always, when we are passing legislation that transgresses those two principles - self 
incrimination and the reversal of the onus of proof.  It is with some reservation that we support this clause but, 
having said that, we will not oppose it.  

Hon GEORGE CASH:  The opposition was also concerned that this clause reverses the onus of proof in 
primary legislation, which we do not favour.  Like Hon Giz Watson, I was pleased the committee worked 
through the reasons for the reversal of the onus of proof, because there is an obligation on members of this 
chamber to maintain the rights of people, and to require the crown to prove its case against an individual that it 
accuses of a particular matter or offence.  The Standing Committee on Legislation report sets out the work done 
by that committee in this area.  Paragraph 3.110 states -  

The Committee considers that clauses 61(2) and (3) represent a justifiable compromise to reversing the 
onus of proof and abrogating the privilege against self incrimination.  
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That has already been indicated by Hon Giz Watson.  The point I make is that I have been critical in the past 
when the Legislative Council has made decisions to reverse the onus of proof without giving the matter what I 
believe was proper consideration.  In this case, the matter was considered.  The Standing Committee on 
Legislation arrived at a decision, having regard to the changes in technology and new technology as it is today, 
and could find no other option available to us but in the terms set out in the bill. 

Clause put and passed. 

Clauses 62 to 64 put and passed.  

Clause 65:  Searches, ancillary powers for -  
Hon GEORGE CASH:  The amendment in the name of the Standing Committee on Legislation is the same as 
that proposed and agreed to in clause 44.  I note Hon Giz Watson has the same amendment in the first half of the 
next amendment.  If Hon Giz Watson wishes to move her amendment, we will respond in the same manner as 
we did before, by saying that we do not agree with the inclusion of words in addition to those that the Standing 
Committee on Legislation proposes.  I offer Hon Giz Watson the opportunity to move her amendment, so that 
we can deal with the matter.  

Hon GIZ WATSON:  I indicate that, if I move my amendment 53/65, I will not be moving the second sentence 
in the amendment.  That would mean that the amendment would be the same form of words as those in 
amendment 3/65, standing in the name of the Standing Committee on Legislation.  

Hon George Cash:  You can simply move the Standing Committee on Legislation’s amendment.  

Hon GIZ WATSON:  I move - 

Page 53, after line 26 - To insert -  

(5) A person who is detained under subsection (2)(a) when he or she is not under arrest is 
to be taken to be in lawful custody. 

Hon SUE ELLERY:  The government will support this amendment.  

Hon GEORGE CASH:  The opposition supports the amendment as moved by Hon Giz Watson for the reason 
that we outlined during the debate on clause 44. 

Amendment put and passed. 
Hon GIZ WATSON:  There is now no need for me to move amendment 53/65 standing in my name on the 
supplementary notice paper, and I will not move that amendment. 

Clause, as amended, put and passed. 

Clauses 66 and 67 put and passed. 

Clause 68:  Searching people for evidence or contraband - 
Hon SUE ELLERY:  I move - 

Page 54, line 5 - To delete “a police” and insert instead - 

an 

Page 54, lines 8 to 11 - To delete the lines. 

Page 54, line 12 - To delete “police”. 

Page 54, lines 14 and 15  - To delete “described in paragraph (a), (b) or (c)” and insert instead - 

relevant to an offence 

All these amendments relate to the same issue and I will give one explanation for all of them.  These 
amendments by the government arise out of discussions with officers of the Corruption and Crime Commission 
about the powers that its investigative officers should have.  The need for these amendments arose from a review 
of the powers given to public officers under the bill.  The review was occasioned by the need to ensure that the 
Corruption and Crime Commission’s investigators, who under the Corruption and Crime Commission Act are 
called “authorised officers” and are appointed under section 184 of that act, have the full range of investigative 
powers that are available under this bill.  The substance of the amendments arose following discussions with the 
CCC.  The amendments will provide that the power to search persons reasonably suspected of having any thing 
relevant to an offence will apply both to police officers and to public officers, such as those authorised under the 
CCC act, who will be prescribed to be public officers and have all the powers available to public officers under 
this bill.  The amendments will remove paragraphs (b) and (c) from subclause (1), which are redundant because 
they are already covered by the definition of “Thing relevant to an offence” in clause 5. 
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Hon GEORGE CASH:  To save time, I indicate that the opposition supports all the parliamentary secretary’s 
amendments to clause 68.  We have considered them and recognise the need for them. 

Hon GIZ WATSON:  For the sake of expediency, the Greens (WA) are also of that view. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 69 to 81 put and passed. 

Clause 82:  Forensic procedures on deceased people - 

Hon GIZ WATSON:  I move -  

Page 69, lines 17 to 19 - To delete the lines. 

This issue also was subject to the standing committee’s investigation.  That appears at page 35 of the report, 
which addresses an issue that was raised with the committee by the coroner.  The report states -  

3.121 Clause 82 enables the Coroner to authorise forensic procedures on deceased people for the 
purpose permitted by clause 77(1) and make any orders necessary to enable the procedure to 
be done.  Clause 82(5) then states: 

An authorisation given under this section cannot authorise a forensic procedure on a 
deceased person for the purpose of obtaining an identifying particular of the person. 

3.122 The Coroner is of the view that clause 82(5) is “not necessary . . . unhelpful” and “to the 
detriment of prompt identification of unidentified deceased persons.”  The Coroner argued that 
“if a forensic procedure is to incidentally assist with the identification of an unidentified body, 
that would be to everyone’s advantage.” 

3.123 Mr Barry King, Senior Assistant State Counsel, . . . said the clause does not restrict the 
Coroner’s powers in any way.  Mr King advised that although the Coroner is not entitled to use 
this Bill to authorise a forensic procedure to obtain an identifying particular, he can do so 
under section 21(1) of the Criminal Investigation (Identifying People) Act 2002 which states:  

The State Coroner may authorise the taking of identifying particulars from deceased 
people, whether or not their deaths are reportable deaths within the meaning of the 
Coroners Act 1996, for or in connection with forensic purposes. 

3.124 The Committee noted that Mr King’s advice clarifies the purpose behind clause 82(5) as: 

merely to draw a line between the powers under this legislation and the powers under 
other legislation.  It is made clear that any power to obtain identifying particulars 
comes under this legislation.  If changes are made to that legislation, it will affect the 
Coroner’s power to authorise the obtaining of identifying particulars. 

3.125 The Committee considers that if the Coroner’s powers are unaffected then clause 82(5) does 
not serve any purpose and could be excluded from the Bill. 

The committee went on to conclude that the case for including clause 82(5) was not made out, and we 
recommended that this clause be deleted from the bill; hence the amendment that I have just moved. 

Hon SUE ELLERY:  The government opposes this amendment.  The committee argument that was just 
outlined by the honourable member could basically be boiled down, in a nutshell, to the contents of paragraph 
3.125 of the committee report, which states - 

3.125 The Committee considers that if the Coroner’s powers are unaffected then clause 82(5) does 
not serve any purpose and could be excluded from the Bill.   

The government agrees with the first part of that statement.  Our position is that it is correct to say that the 
subclause does not affect the coroner’s power under the Criminal Investigation (Identifying People) Act 2002.  
That power authorises a procedure to obtain and identify any particular, including a DNA profile, from a 
deceased person who is the subject of the procedure in order to identify the person.  We still believe that the 
subclause is necessary to help make it clear that such a power does not arise under the bill.  The power to obtain 
and identify a particular under the Criminal Investigation (Identifying People) Act and the power to conduct a 
forensics procedure under this bill are fundamentally different and separate.  Any blurring of that power needs to 
be resisted, otherwise questions arise about the civil rights related to the identifying particulars that are protected 
in the bill.  I understand that the provision was the subject of much debate and that there is a difference of 
opinion.  There is a clear difference of opinion about whether it is necessary to retain the subclause.  The 
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government’s position is that it should be retained because it plays an important role in ensuring that the 
parameters of the coroner’s power under this legislation are spelt out irrespective of the fact that the subclause 
does not affect the coroner’s power.  I understand the argument; I understand that there was plenty of debate 
between the officers and the committee members on this issue.  It remains the case that the government will 
oppose this recommendation. 

Hon GEORGE CASH:  The parliamentary secretary is right in saying that there was considerable debate on the 
need for clause 82(5).  The discussion emanated from a submission made by the coroner on 6 July 2006.  I can 
tell the parliamentary secretary now that we favour the coroner’s position.  We are not going to be put in a 
position where the coroner says that not only is clause 82(5) not necessary, but also that it is unhelpful and to the 
detriment of prompt identification of unidentified deceased persons.  I am happy if the parliamentary secretary 
wants to defer this clause.  We will then all sit down again and go through it.  Next time we will get the coroner 
to come in and explain his position more clearly.  We are not going to be put in the position in which a senior 
officer of the government, whose job it is to deal with deceased persons, advises the committee by way of 
submission that this provision will hamper the conduct of the functions he is required to perform.  I give that 
opportunity to the parliamentary secretary so that it is absolutely clear that we will support the deletion of the 
lines, but she has the opportunity now, if she wants, to defer the clause so that we can discuss it behind the chair 
at greater length than we have already discussed it to date.  The standing committee is quite clear in its intentions 
in this regard. 

Hon SUE ELLERY:  I understand the position of the standing committee.  Therefore, I understand what the 
will of the Committee of the Whole will be. 

Hon George Cash:  I also want you to understand that, if it is so important to you, we are happy to discuss it 
again.  However, we have discussed it almost ad nauseam. 

Hon SUE ELLERY:  Which is why I will not take up the invitation to discuss it again.  We will just have to 
agree to disagree. 

Amendment put and passed. 

Clause, as amended, put and passed.   

Clauses 83 to 87 put and passed. 

Clause 88:  Officer may apply for FP warrant (involved person) - 

Hon GIZ WATSON:  I move - 

Page 74, lines 19 to 20 - To delete “Whether or not a request has been made under section 84 for 
consent”. 

Clause 88 relates to requests for consent to do forensic procedures on victims and witnesses.  Clause 88(1) 
states - 

Whether or not a request has been made under section 83 for consent to do a forensic procedure on an 
involved person who is an adult, an officer may apply for an FP warrant (involved person) to do a 
forensic procedure on the involved person.   

Subclause (2), to which the amendment relates, currently states - 

Whether or not a request has been made under section 84 for consent to do a forensic procedure on an 
involved person who is a protected person, an officer may apply for an FP warrant (involved person) to 
do a forensic procedure on the involved person.   

We are dealing with a lot of very complicated words.  Deleting these words would ensure that there was no 
proviso on that consent.  A consent would have to be given by an involved person, not anybody else.  I believe I 
am correct in saying that.  Perhaps the parliamentary secretary could indicate whether the government supports 
this amendment.   

Hon SUE ELLERY:  The government is not able to support this amendment.  I am not sure whether the 
honourable member understands the circumstances in which this might apply.  For example, if there is an 
allegation of sexual abuse of a child by a parent or a guardian, the police officer might not want to take the steps 
to get consent before making application for the parental procedure warrant.  Similarly, if a person has been in a 
motor vehicle accident - this is a regular type of occurrence - and is unconscious, it may not be possible to take 
steps to seek consent; however, the police will still want to proceed to make application for the warrant.  For 
those reasons, if the chamber were to agree to this amendment, I do not think we would be doing a service to the 
people whom this clause seeks to assist.  
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Hon GIZ WATSON:  I thank the parliamentary secretary for that example, because I had not considered that 
scenario.  I was thinking of other scenarios in which it would be important for an adult or parent to be consulted.  
I was trying to prevent circumstances in which a forensic procedure could be carried out on a child without 
permission being granted.  However, given the example that she has just provided, I accept that there may be 
circumstances in which that would be appropriate.  I am happy to not proceed with the amendment. 

Hon GEORGE CASH:  Clause 84 of the bill sets out the requirement for consent to be sought for a protected 
person to undergo a forensic procedure, and the opposition agrees with that provision.  The words that Hon Giz 
Watson wants to delete are “Whether or not a request has been made under section 84 for consent”.  I understand 
the intent of the amendment; however, clearly, in the circumstances that have been pointed out by the 
parliamentary secretary, the deletion of these words could work against a protected person and, in that case, the 
opposition is not able to support the amendment.  Hon Giz Watson has indicated that she does not propose to 
proceed with it. 

Amendment, by leave, withdrawn. 

Progress reported and leave granted to sit again, pursuant to sessional orders. 
House adjourned at 6.00 pm 

__________ 
 
 


